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Chairpersons,

General Committees of Adjustment
United Transportation Urion

In the United States

Re: UTU/NRLC Arbitration Board
Agreement of Dctober 31, 1985

Dear Chairpersons:

Attached herewith vou will find copy of a summarization of those Awards
rendered by Arbitrators Richard R. Kasher and Robert E. Peterson covering the
application of various Articles of the October 31, 1985 National Agreement,
along with a complete copy of the Awards themselves. The summarization is a
brief description of the findings of the Awards.

While some of these Awards sustained our position with respect to the
application of the agreement provisions in dispute, others were not 50 favors
able, Nonetheless, we are now in receipt of the Awards and those valid time
claims resulting from rule violations and misapplication can now be progressed
for payment.

It should he notaed that, contrary to the arguments expressed by the Carri-
ers during the presentation of these disputes to the Arbitrators, the Awards
are applicable retroactive to the effective date of the Article. Further, the
Board had retained jurisdiction of any disputes which may arise out of these
awards or any other provisions of the 1985 Agreement.

The Awards furnished herewith cover those disputes which affected the
greatest number of employees throughout the country. We realize there are
still a great number of disputes invelving the interpretation of this Agree-
ment, some of which may yet he resclved by the Joint Interpretation Committee
and Arbitration, if necessary. Other disputes are solely lecal in nature and
may have to be handled bafore Public Law Boards by the individual committees,

As any additional information regarding these Awards or other provisions
of the Agreement becomes avaflable, it will be promptly distributed in the
usual manner,

Fraternally yours,

Foodt Aond.

President
Enclosures

c¢: International Officers



The following fs a summarization of the Awards rendered by Arbitrators
Richard R, Kasher and Robert E, Peterson pursuant to Article XVI of the
October 31, 1985 National Mediation Agreement in final settlement of disputes
which have arisen under various Articles:

ARTICLE I - GENERAL WAGE INCREASES

The Board determines the appropriate method of adjusting guarantees in the
application of wage increases provided for in the 1985 Agreement, It is held
that the original time documents, or time documents for the most recent 12
month period immediately prior to November 1, 1985 in the avent the original
documents are no longer available, shall be used to determine what percentage
of compensation during that period represents compensation eliminated, reduced
or frozen by the 1985 Agreement. Thereafter, the genaral wage increase shall
be reduced by the percentage as arrived at above and then applied to the guar-
antee in the manner set forth in the Roard's example. Note that this does not
reduce the guarantee, nor does it eliminate those payments for final terminal
delay and other penalty payments as the Carriers attempted to achieve.

ARTICLE IV - PAY RULES (1)

The Board holds that the provisions of Article IV, Section 2, Miles in
Basic Day and Overtime Divisor, are applicabla to existing interdivisional
runs and new interdivisional runs established pursuant to Article IX of the
1485 Agreement, except where special recognition was given by the parties to
interdivisional service.

ARTICLE IV - PAY RULES (2) Awe Zurappemrion

The Board finds that Article IV did change the method of computing over-
time for both existing interdivisional runs and those which may be established
under Article IX. However, in view of special recognition given by the par-
ties to interdivisional service, the Board deems it appropriate to hold that
special overtime rules that are more favorable to the employees continue to
apply to employees with senfority prior to November 1, 1985 when such employ-
aes are working on interdivisional runs estahlished prior to fOctober 31, 1985.

ARTICLE IV - PAY RULES (3}

The Board holds that runaround payments are penalty payments, not dupli-
cate time payments as argued by the Carriers, and therefore subject to
increase in the usual manner,



ARTICLE V - FINAL TERMINAL DELAY (1) A~o T orenehsmrion

The Board finds that Article V, Section 1 did supercede preexisting rules
or practices specifying the points where computation of final terminal delay
time commences. However, in resolving the dispute as to where the new point
shall be, the Board refers to the BLE Arbitration Award and the desire of the
Carriers for a uniform rule. In keeping with the principle established in the
BLE Arbitration, the Board holds that the point established for engineers
shall also govern here, thereby having a common naticnal final terminal delay
rule for all train and engine service employees. That is the switch, or sig-
nal governing same, used in entering the final terminal yard where the train
is to be left or yarded.

ARTICLE ¥ - FINAL TERMINAL DELAY (2)

With regard to the yarding of trains on a main line or running track, the
Board holds that computation for final terminal delay begins to accrue when
the engine reaches the entrance track switch connection to the last train yard
before the location at which the train is designated to stop on a main line or
ranning track.

ARTICLE V - FINAL TERMINAL DELAY (3)

The RBoard finds nothing in Article V that suggests that such Article would
not have application to either existing or newly established interdivisional
service in the same manner and to the same extent as it would apply to all
other through freight service.

ARTICLE V - FINAL TERMINAL DELAY (4)

With regard to the final temminal delay point for crews delivering trains
to foreign carriers, the Board concludes that the point for computation of
final terminal delay for crews who deliver and yard their train in a foreign
railroad in pursuance of the "solid train" provisions of Article VII of the
January 27, 1972 National Agreement is as set forth in Section 1 of Article ¥
of the Octeber 31, 1985 National Medfation Agreement, i.e., the switch used in
entering the final yard where the train is to be left or yvarded, except in
this instance it would be the yard of a connecting carrier,

ARTICLE VI - DEADHEADING

The Board holds that there is nothing contained in Article VI,
Deadheading, of the October 31, 1985 National Mediation Agreement to suggest
that such ErticIe would not have application to either existing interdivision-
al service or new interdivisional runs established under Article IX,
Interdivisional Service, to the same extent that such Article VI would be
appiicable to all cther through freight service,




ARTICLE VIII - ROAD-YARD AND INCIDENTAL WORK (1)

The Board holds that while preexisting rules prohibiting road crews from
going on or off duty at other than designated poaints are relaxed so as to per-
mit road crews to get or leave their train at any Tocation within a temminal,
Section 1(a) did not, as urged by the Carrier, extend to road crews the right
to perform yard service where such work is otherwise restricted by preexisting
agreements,

ARTICLE VIII - ROAD-YARD AND INCIDENTAL WORK {(2)

With regard to Tocations where existing coordination agreements estab-
lished specific work jurisdictions which were not specifically superceded hy
Article VIII, the Board concludes that those agreements continue in full force
and effect. However, in cases where a carrier is exercising a right under
Section 1, preexisting 1imitations are superceded.

ARTICLE VIII - ROAD-YARD AND INCIDENTAL WORK (3)

The Board finds that the phrase "any Tocation within the initial and final-
terminal" can only be interpreted as having included the geographic confines
of the initial or final terminals,

ARTICLE VIII - ROAD-YARD AND INCIDENTAL WORK (4)

The board holds that the agreed upon interpretations of the August 25,
1978 National Agreement remain unchanged with respect to the application of
Section 1{b), except that two instead of one straight pick-up may be made at
the initial terminal and two instead of one straight set-out may be made at
the final terminal.

ARTICLE YIIL - ROAD-YARD AND INCIDENTAL WORK (5)

The Board holds that Section 1{e), which removes restrictions at locations
outside switching Timits with respect to holding onto cars, establishes hy
contract law principles that existing restrictions within switching 1imits
were not changed.

ARTICLE VIII - ROAD-YARD AND INCIDENTAL WORK (6)

With regard to the use of yard crews to service customers within 20 miles
of switching limits where carriers were previously required to call extra road
crews, the Board holds that the use of yard crews in such instances must be on
a Timited or incidental basis. If the amount of work hy the yard crew was to
constitute the preponderance of duties, it would be a violation of the agree-
ment since it would be tantamount to the elimination of a regular pool, ar
extra road crew or crews in the territory.



ARTICLE VIIT - ROAD-YARD AND INCIDENTAL WORK (7)

In resolving the dispute over what may properly be required of employees
insofar as supplying locomotives and cabooses, the Board finds that a prudent
rule of reason should prevail without doing violence to the work rights of
another craft as established on any railroad. In this regard, the Board antic-
ipates that if the parties monitor this holding, they should he able to estab-
lish meaningful guidelines so as to eliminate the necessity for future griev-
ances.

ARTICLE IX - INTERDIVISIONAL SERVICE (1)

This dispute involves the question of whether Article IX is applicable for
the establishment of interdivisional service on the Chicago and North Western
Transportation Company. The Board finds that this matter was addressed on the
property which resulted in the Award of Public Law Board No. 4099 and this
Board finds no reason to disagree therewith,

ARTICLE IX - INTERDIVISIONAL SERVICE (2)

The Board holds that the provisions of Article IX permit the Carrier to
establish service through existing home terminals. However, in so doing the
provisions of Article XII, Section 2{a) of the January 27, 1972 National Agree-
ment with respect to comparable housing in a higher cost real estate area will
prevail,

ARTICLE XII1 - FIREMEN (1)

Caoncerning the question of whether Carriers may properly leave fireman
positions unfilled equal to the number of firemen on "reserve status" in
instances where firemen return from engineer status or where runs employing
firemen are abolished, the Board finds that in view of the provisions of sub-
paragraph {4} and Question and Answer Nos, 1 and 2, a Carrier may elect not to
fill such position and that a fireman in "reserve status” is considered to be
an active employee.

ARTICLE XIII - FIREMEN {2)

With regard to employees other than those represented by UTU performing
incidental hostling service, the Board holds that the use of other than employ-
ees represented by the UTU to make incidental hostling moves should generally
be limited to instances such as described by the Carriers in its presentation
when making reference to a dispute of record, e.q., "moves by a mechanical
department employee which are only occurring at the very most, two or three
time in one eight-hour tour of duty . . [and] . . take no Tonger than five
minutes to accomplish.”

ARTICLE XIII - FIREMEN (3)

The dispute over whether the Chicago and North Western Transportation Com-
pany violated Article XIII when it discontinued the use of certain hostler and
hostler helper assignments is remanded to the parties without prejudice to
their right to resubmit the dispute to arbitration.



ARTICLE XIII - FIREMEN (4)
The Bopard hoTds that Carriers can not abolish hostling assignments under
local and preexisting rules if it will cause a fireman (helper) who estab-

lished senieority prior to November 1, 1985 to be placed in or remain fn a fur-
loughed status.

#*
ARTICLE XVII - GENERAL PROVISIONS

The Board holds that Section 6 Notices requesting employee protection in
the event of merger, sale, lease or any other transaction which may result in
an adverse affect to the employees are prohibited by the moratorium provisions
of the 1985 Agreement.-
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JOINT INTERPRETATION COMMITTEE
ARTICLE XVI
NATIONAL MEDIATION AGREEMENT OF OCTOBER 31, 1985

UNITED TRANSPORTATION UNICH
AND
NATIONAL CARRIERS' CONFERENCE COMMITTEE

QUESTION AT ISSUE:

ARTICLE I - GENERAT WAGE INCREASE:

e . SERXlodMin ISl

"What is the appropriate method of adjustment of
guarantees under various protective agreements or ar-
rangements to reflect application of the provisions of
the October 31, 1985 National Agreement, including
General Wage Increases under Article I, Sections 1
through 6; changes in the elements of compensation sub-
ject to increase under Article I, Section 8; and changes
in the basis of pay and employees' earnings oppor-
tunities under Articles IV, V, VI and VIII?"

FINDINGS:

The issue here in dispute concerns a determination as to whether
employees who are entitled to the payment of employee protective
allowance guarantees prior to the October 31, 1985 National
Mediation Agreement are subject to the application and resultant
effects of such Agreement on the same kasis as non-protected
employees and, if so, the manner in which adjustment of such
guarantees can best be accomplished.

Since the parties have not placed before us the specifics of each
protective agreement, we will limit a determination of the Ques-
tion at Issue to what we believe should represent a proper and
equitable disposition of the issues in dispute with little, if
any, major exception.

In giving studied consideration to the issues in dispute, we have
porne in mind the fact that protective conditions as embodied in
collectively bargained agreements and those imposed by statute or
requlatory agencies have generally been recognized as protection
appropriate to safeguard employees from being placed in a worse
position with respect to their employment as the result of a car-
rier or carriers taking action with respect to a coordination,
merger, consolidation, abandonment, or other authorized
transaction. 1In this respect, Section 5(2)(f) of the Interstate
Commerce Act provides:

"As a condition of its approval .... of any transaction
invelving a carrier or carriers by railroad .... the
commissicon shall require a fair and eguitable arrange-
ment to protect the interests of the railroad employees
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affected {to the extent] .... that such transaction will
not result in employees [affected] .... being in a worse
position with respect to their employwent, ...."

While changes in rates of pay in the past have ordinarily en-
hanced employees' protective allowances, such circumstance mnay
not be properly interpreted as having insulated protected
employees from collectively bargained changes in rates of pay,
rules and working conditions which have an adverse impact.
Protected employees are subject to such changes to the same ex-
tent as ara non-protected employees, except as otherwise provided
in applicable agreemants.

Therefore, to apply across-the-board general wage increases to
protective allowances without adjustment in such allowances to
reflect collectively bargained changes in basic pay rules would
be to place a protected employee in the position of being the
beneficiary of contract improvements, but not subject to the con-
sequences of quid pro quo preductivity bargaining or, in the in-
stant case, offsets for changes in various elements of compensa-
tion which are not subject te increase under Article I, Section 8
and changes in the basis of pay and earnings opportunities under
Articles IV, Vv, VI and VIII of the October 31, 1985 National
Madiation Agreement.

In many respects, a Special Board of Adjustment, previously es-
tablished pursuant to a Memorandum of Agreement dated June 21,
1968 between the United Transportation Union and the Burlington
Northern Railroad Company, made relevant and persuasive findings
regarding the ¢guestion at issue before this Board. That Special
Board of Adjustment, in Award No. 349, released under date of
June 30, 1986, with Mr. H. Raymond Cluster as the neutral and
sole member of the Board, in part here pertinent, held regarding
merger protected road and yard employees:

"[The] increases provided in the National Agreement
should be applied only to those components of the
guarantees to which the increases themselves are limited
by the terms of the Naticnal Agreement. We think that
such an interpretation is consistent with the language
and intent of Section 3(c) [of the Merger Agreement].
General wage increases in all previous national agree-
ments subsegquent to the Merger Agreement have been ap-
plicable generally tc all components of employees'
conpensation; consecuently, they have been applied under
3(c) to the total amount of guarantee. The increases in
the 1985 National Agreement are designated therein as
general increases, and we find them to be general in=-
creases within the meaning of 3(c); however, they are
for the first time limited to certain components of
employees'! total compensaticn. They are in effect a
different form of general increase. It is consistent
with both the language and intent of 23(c) that this dif-
ferent form of general increase should be applied to
guarantees in the same manner as it is applied to actual
earned compensation.™



We now turn to the guestion concerning the appropriate method of
adjustment of guarantees under various protective agreements or
arrangements, in order to reflect the foregoing conclusions.

We are persuaded in the light of studied consideration of the
record and representations of the parties that there is suffi-
cient reason to recognize that time slips which had been used in
determination of the computation of certain guarantees are mno
longer available. Therefore, except as may otherwise be settled
to better advantage by negotiation between a carrier or the car-
riers and the organization, we find that the following procedure
should be utilized-to provide for appropriate adjustments to
protective guarantees:

1. Through the use of original time documents or, when
such are not available, the use of time documents for
the most recent 12-month period immediately prior to
November 1, 1985, a determination shall bhe made as to
what percentage of coempensation during the l2-month
measuring period represents elements of compensation
which have been eliminated, reduced, or frozen by the
October 31, 1985 National Mediation Agreement.

2. General wage increases made pursuant to the October
31, 1985 National Mediation Agreement shall be reduced
by the percentage amount produced by Step 1 in adjusting
test period averages.

EXAMPLE:

A merger protective agreement provided for a test period
average based on earnings January 1, 1964 through Decem-
ber 31, 1964. Employee "A" had earnings during that 12-
month period amounting to $12,000. These earnings
produced a monthly test pericd average of $1,000. Sub-
sequent general wage increases raised the test period
average to $30,000 prior to October 31, 1385.

Time documents related to the earnings of Employee "A"
have been discarded by the carrier,

A review of time documents of Employee "A"™ for the 1l12-
month pericd November 1, 1984 to October 31, 1885 show
that Employee "A" had earned $40,000. A total of $2,000
of such earnings, or 5%, was attributed to elements of
pay which have, as a result of the October 31, 1985 Na=-
tional Mediation Agreement, been abrogated, reduced or
frozen.

The adjustment to the test periocd average for Employee
A" as a result of the First General Wage Increase, ef-
factive November 1, 1985, would be as follows:

General Wage Increase: 1%



1% times 5% = 1/20% or .05%

1% minus .05% = .95% Adjustment to

to Test Period Average
Test Period Average: $30,000
Adjustment: .95% Increase

Adjustment Test Period Average: $30,285

Similar calculations would be made with respect to the
Second through Sixth General Wage Increases.

Should a Carrier or a General Committee of Adjustment for the Or-
ganization have good and sufficient reason to be of the opinion
that the aforementioned procedures are not appropriate, and if
such parties cannot agree upon a method for computing guarantees,
the Joint Interpretaticon Committee may bhe asked to give con-
sideration to utilization of a different metheodology in providing
for an adjustment of protective allowances. All such requests
must be submitted to the Joint Interpretation Committee in writ-
ing and filed not later than sixty (60) calendar days from the
date of this Award.

AWARD:

The Question at Tssue is disposed of as set forth in the above
Findings.

Richard R. Késher, Arbitrator Robert E. Peterson, Arbitrator

Washington, DC
March 20, 1987



JOINT INTERFRETATION COMMITTEE
ARTICLE XVI
NATICNAL MEDIATION AGREEMENT OF CCTOBER 31, 1985

UNITED TRANSPORTATICN UNICN

AND
NATIONAL CARRIERS' CONFERENCE COMMITTEE

QUESTIONS AT ISSUE:

ARTICLE IV - PAY RUILES:
"1. Are the chdhges in basic day miles in Section 2 ap-
plicable to:

(a) existing interdivisional runs?

(b) new interdivisional runs established under
Article IX?%"

FINDINGS:

Article IV, Section 2, Miles in Basic Day and Overtime Divisor,
stipulates that the miles encompassed in the basic day in through
freight and through passenger service and the divisor used to
determine when overtime begins will be changed on certain effec-
tive dates, i.e., November 1, 1985, July 1, 1986, July 1, 1987,
and June 30, 1988. Further, that mileage rates will be paid only
for miles run in excess of the minimum number specified as being
effective commencing with each of the aforementioned dates, rang-
ing from 102 to 108 miles. ’

The October 31, 1985 National Mediation Agreement gives special
recognition to mileage rates of pay applicable to interdivisional
service. In this respect, Section 1, Mileage Rates, of Article
IV provides as follows in subsections (a) and (b):

*(a) Mileage rates of pay for miles run in excess of the
number of miles comprising a basic day (presently 100
miles in freight service and 100 miles for engine crews
and 150 miles for train crews in through passenger
service) will not be subject to general, cost-of-living
or other forms of wage increases.

(b} Mileage rates of pay, as defined above, applicable
to interdivisional, interseniority district,
intradivisional and/or intraseniority district service
runs now existing or to be estabklished in the future
shall not exceed the applicable rates as of October 31,
1985. Such rates shall be exempted from wage increases
as provided in Section 1(a) of this Article. Car scale
and weight-on-drivers additives will apply to mileage
rates calculated in accordance with this provision."

In this same regard, it is significant that in setting forth the
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conditions or quidelines to be followed for carriers seeking to
establish interdivisional service pursuant to the October 31,
1985 National Mediation Agreement, that Section 2(b) of Article
IX states:

"(b) All miles run in excess of the miles encompassed in
the basic day shall be paid for at a rate calculated by
dividing the basic daily rate of pay in effect on Oc-
tober 31, 1985 by the number of miles encompassed in the
basic day as of that date. Car scale and weight-on-
drivers additives will apply to mileage rates calculated
in accordance with this provision."

It is alsc significant that in Letter No, 10 to the October 31,
1985 National Mediation Agreement, it was agreed as follows with
respect to interdivisional service:

"This confirme our understanding with respect to Article
IX, Interdivisional Service of the Agreement of this
date.

On railroads that elect to preserve existing rules or
practices with respect to interdivisional runs, the
rates paid for miles in excess of the number encompassed
in a baslic day will not exceed those pald for under Ar-
ticle IX, Section 2(b) of the Agreement of this date.

Please indicate your agreement by signing in the space
provided_below.“

In view of the above considerations it must be concluded that ex-
cept where special recognition was given by the parties to inter-
divisional service that it was intended there be complete unifor-
mity relative to the application of all pay rules to inter-
divisional service as well as with through freight service.

Accordingly, since interdivisional service was not specifically
excluded from application of Section 2 of Article IV that changes
in basic day miles on each of the effective dates set forth in
such Section 2 are applicable to both existing and new inter-
divisional runs.

AWARD:

The Questions at Issue are answered in the affirmative.

Richard R. Kasher, Arbitrator Robert E. Peterson, Arbitrator

Washington, DC
March 20, 1987



JOINT INTERPRETATION COMMITTEE
ARTICLE XVI
NATIONAL MEDIATION AGREEMENT OF OCTORER 31, 19835

UNITED TRANSPCRTATICN UNICON
AND
NATIONAL CARRIERS' CONFERENCE COMMITTEE

QUESTIONS AT ISSUE:

L]
ARTICIE IV - PAY RULES:
"2. Did Section 2(c) amend or alter the method ¢f com=~
puting overtime:

(a) under existing interdivisional run
agreements?

(b) for new interdivisional runs established
under Article IX?"

EINDINGS:

Section 2(c) of Article IV provides that the number of hours that
must lapse before overtime begins on a trip in through freight
service is calculated by dividing the miles of the trip or the
number of miles encompassed in a basic day in that c<lass of
service, whichever is greater, by the appropriate overtime
divisor and that in through freight service, overtime will not be
paid prior to the completion of eight (8) hours service.

As indicated in our Findings to Questisn No. 1 regarding Article
IV, the October 31, 1985 National Mediatien Agreement gives spe-
cial recegnition in certain instances to mileage rates of pay ap-
plicable to interdivisional service. For example, Section 1(b)
of Article IV deals with mileage rates for miles run in excess of
the number of miles comprising a basic day as applicable to in-
terdivisional or related service and provides that such rates for
existing runs or future runs shall not exceed the applicable
rates as of October 31, 1985,

Since we are unable to discern any exemption for interdivisional
service from that which would prevail for all through freight
service relative to the number of hours that must lapse before
overtime begins on a trip, the Questions at Issue must be
answered in the affirmative with respect to both existing and
newly established interdivisional service, except as provided
below,

In the light of certain argument advanced at hearings in con-
sideration of this dispute, we believe it appropriate to hold
that special overtime rules in existing interdivisional service
agreements that are mecre favorable to employees continue to apply
to employees with seniority prier to November 1, 1985 when such
employees are working on interdivisional runs established prior
to October 31, 1985.



The above findings are not intended to infringe upon those condi-
tions which shall govern establishment of interdivisional service
made in pursuance of Article IX, Interdivisional Service, of the
October 31 1985 National Mediation Agreement, or more especially,
Section 2(f), conditions, of such Article IX whereby it is
provided:

"The foregeing provisions (a) through (e) do not
preclude the parties from negetiating on other terms and
conditions of work."

Nor do we here pass judgment upon the scope of arbitration per-
missible under Article IX, Section 4, Arbitratijon, whereby 1t is
provided:

"In the event the carrier and the organization cannot
agree on the matters provided for in Section 1 and the
other terms and conditions referred to in Section 2
above, the parties agree that such dispute shall be sub-
mitted to arbitration under the Railway Labor Act, as
amended, within 30 days after arbitration is reguested
by the carrier. The arbitration board shall be governed
by the general and specific guidelines set forth in Sec-
tion 2 above."

WARD:

The Questions at Issue are answered as set forth in the above
Findings.

Richard R. Kasher, Arbitrator Robert E. Peterson, Arbitrator

Washington, DC
March 2G, 1987



JOINT INTERPRETATION COMMITTEE
ARTICLE XVI
NATIONAL MEDIATION AGREEMENT OF OCTCBER 31, 1985

UNITED TRANSPORTATION UNION
AND
NATIONAL CARRIERS' CONFERENCE COMMITTEE

QUESTION AT ISSUE:

ARTICIE IV - PAY RULES:

"3, Are runaround payments, allowed under previous
agreements to employees on duty and under pay, con-
sidered frozen or eliminated as duplicate time payments
under Section 52"

FINDINGS:

The terminology, "duplicate time payments," as contained in Sec-
tion 5 of Article IV, must be interpreted to mean the twofold or
double payment to an employee for a like period of time. We do
not believe that runaround payments fall within such definition.

Runaround payments generally represent penalty, rather than
duplicate time payment. They usually involve situatjons which
have caused an employee to sustain a loss of compensation or time
as the result of a carrier having permitted or found need to have
other than the employee who stood for an assignment work a job.
The penalty payment takes into consideration the impact a
runaround may have on an emplcyee's further standing for work at
the location where the runaround coccurs as well as at other loca-
tions where, as a consequence of a runarcund, the affected
employee may lose additional compensation or time as the result
of other employees thereafter standing for work out of such loca-
tions ahead of the affected employee.

Therefore, a runaround payment is properly considered a penalty
and not a duplicate payment subject to Section 5 of Article IV.

AWARD:
The Question at Issue is answered in the negative.

Richard R. Kasher, Arbitrator Robert E. Peterson, Arbitrator

Washington, DC
March 20, 1987



JOINT INTERPRETATION COMMITTEE
ARTICLE XVI
NATIONAL MEDIATION AGREEMENT OF QCTOBER 31, 1585

UNITED TRANSPORTATION UNION
AND
NATIONAL CARRIERS' CONFERENCE COMMITTEE

QUESTICON AT ISSUE:

ARTICLE V = FINAL TERMINAL DELAY, FREIGHT SERVICE:
"1, Does Article V supersede pre-existing rules or prac-
tices specifying the points where computation of final
terminal delay time commences when a train enters its
final terminal?"

FINDINGS:

Pssentially, the issue here in dispute arises under Section 1 of
Article V of the October 31, 1985 National Mediation Agreement.
This section reads as follows:

"section 1 - Computation of Time

In freight service all time, in excess of 60 minutes,
computed from the time engine reaches switch, or signal
governing same, used in entering final term1na1 yard
track where train is to be left or yarded, until finally
relieved from duty, shall be paid for as final terminal
delay; provided, that if a train is deliberately delayed
between the last siding or station and such switch or
signal, the time held at such point will be added to any
time calculated as final terminal delay."

It is clearly evident that in an effort to establish a uniform
rule the parties provided for adoption of language similar to
that contained in Section 13 of the August 11, 1948 National
Agreement; the exception being an increase from 30 to 60 minutes
for the "grace period" after which final terminal delay is
computed.

The August 11, 1948 Agreement covered employees then represented
by the Brotherhood of lLocomective Engineers, the Brotherhood of
Locomotive Firemen & Enginemen, and the Switchmen's Union of
North America. The latter two organizations merged into the
United Transportation Union in 1969 with the Brotherhood of Rail~
road Trainmen and the Order of Raillway Conductors & Brakemen.

Both the Carriers and the Organization advance arqument in sup-
port of their respective contentions that they were attaining
varied application of the contract language. -

In adopting the provisions of Sectien 13 of the August 11, 1948
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National Agreement we think both the Carriers and the Organiza-
tion knew or should have known that numerous disputes had been
placed before a National Disputes Committee under the August 11,
1948 Agreement. They must, therefore, have known that it would
not be unreasonable to anticipate that decisions of such Disputes
Committee would serve as the basis for resolution of disputes
arising from similar language in the October 31, 1985 National
Mediation Agreement.

Therefore, as concerns certain arguments advanced in the instant
dispute, it is significant that in several of its decisions the
August 11, 1948 Disputes Committee had denied claims for com-
mencement of final terminal delay at points in advance of the
switch, or signal governing same, used in entering final terminal
yard track where a train is to be left or yarded. It is also
worthy of note that in Decision Nos. E-21-E&F and E-32-F that the
partisan members of the Disputes Committee, without the assis-
tance of a neutral referee, agreed that provisions in the then
current schedule agreement and practices with respect to the
points at which final terminal delay commenced were superseded by
Section 13 of the August 11, 1948 National Agreement.

Consequently, and absent supporting language to show that
emplayees had the right to retain their old final terminal delay
rules or practices, 1t must be held that Section 1 of Article V
of the October 231, 1985 National Mediation Agreement did have the
effect of superseding pre-existing rules or practices specifying
the points where computation of final terminal delay time
COmmencas.

The conclusion stated above would effectively answer the Question
at Issue, However, since it is evident from discussiens that
there remains disagreement as to the specific meaning and intent
of that terminology contained in Section 1 of Article V of the
Octobar 31, 1985 National Mediation Agreement whereby it is said
that final terminal delay is computed from the time the engine
"reaches switch, or signal governing same, used in entering final
terminal yard track where train is to be left or yarded," we will
also address that particular issue.

As noted above, it was the intent of the parties to establish a
uniform rule for all employees in engine and train service.
Therefore, it is appropriate to give consideration to the manner
in which the final terminal delay issue was subsequently resolved
by the Carriers with thelr employees represented by the Brother-
hood of Locomotive Engineers.

In addressing the final terminal delay issue in an Arbitration
Award, which Award was made pursuant to a National Mediation
Board Arbitration Agreement entered into between the Carriers and
the Broterhood of Locomotive Engineers on April 15, 1986, the Ar-
bitration Board, with Rodney E. Dennis serving as chairman and
neutral member, among other things, said:

"3, Final Terminal Delay. In the tentative settlement,
the question of the point at which final terminal delay
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(FTD) would begin was left to arbitration, and a grace
period of 60 minutes was established. In this
proceeding, the carriers have contended that this Board
should fix the appropriate point, and that such point

Qctober 31, 1985 UTU Agreement.

k& k Kk k % %

In their tentative agreement, the parties exhibited a
desire to establish, through arbkitration, a unifeorm na-
tional definition of the point at which FTD would
commence. The Board believes such a rule would serve
the interests of both the carriers and the organization.
Engineers working under separate contracts would be
placed on the same footing. The burdens now placed on
certain railrocads by local FTD rules that are more
restrictive than those existing on other railroads would
be removed, facilitating their ability to compete.
These considerations have convinced this Board that a
national FTD rule is appropriate and should be included
in our Award.

In fashioning such a rule, we begin by recognizing the
underlying purpose of the rule, namely the encouragement
of prompt yarding of trains arriving at their final ter-
minal yards. Thus, as a logical matter FTD should not
commence until the train arrives at the switch, or sig-
nal governing same, used in entering the yard where the
train is to ke left or yarded. Under such a formulaticn
the concern addressed by the rule, avoidance of undue
delay in the yarding of trains due to unnecessary vyard
delays, would be served. Based on our review of the
record, such a rule would not be a radical break with
existing practice. The carriers have produced evidence
indicating that (i) a majority of agreements covering a
majority of employees provide that FTD shall begin
either at the main track switch te the yard or the
switch to the track where the train is to be left; and
(ii) almost 75 percent of all crew trips have FTD points
located within a mile of such switches.

Accordingly, the tentative settlement's FTD provision is
amended to provide that FTD shall be computed from the
time engine reaches the switch, or signal governing
same, used in entering final terminal yard where train
iz to be left or yarded until finally relieved from
duty, provided, that if a train is deliberately delayed
{as defined in a letter attachment) between the last
siding or station and such switch or signal, the time
held at such point will be added to any time calculated
as FTD. The grace peried shall remain at 60 minutes as
provided in the tentative settlement."” (Emphasis Added)

Thus, by reason of the above Arbitration Award the provisions of
Article 13 of the August 11, 1948 Agreement, as applicable to
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employees represented by the Brotherhoed of Locomotive Engineers,
were amended to provide not only for a 30-mirute extension of the
grace period, but to also establish that the point at which final
terminal delay is to be computed would be from the time the en-
gine reaches “the switch used in entering the final yard" within
a terminal where the train is to be left or yarded until £inally

relieved from duty.

In consideration of the above record, we believe it may properly
be concluded that Section 1 of Article V of the October 31, 1985
National Mediation Agreement is subject to interpretation in a
manner =imilar to that which has prevailed with respect to the
carriers' employees represented by the Brotherhood of Locomeotive
Engineers in keeping with: (1) The desire expressed by the Car-
viers to the Arbitration Beard that the final terminal delay
point for such employees be jdentical to the final terminal delay
point established for other employees in the October 31, 1985
(UTU) National Mediation Agreement; and, (2) The apparent belief
of the Arbitration Board in the carriers' dispute with the
Brotherhood of Locomotive Engineers that it was amending the ten-
tative settlement which had previously been reached between the
carriers and the Brotherhood of Locomeotive Engineers with respect
to final terminal delay sc as to have it conform with the October
31, 1985 National Mediation Agqreement and thereby have a common
national final terminal delay rule for all engine and train serv-
ice employees.

AWARD:

The Question at Issue is disposed of as set forth in the above
Findings.

Richard R. Kasher, Arbitrator Robert E. Peterson, Arbitrator

Washington, DC
March 20, 1987



JOINT INTERPRETATION COMMITTEE
ARTICLE VI
NATIONAL MEDIATION AGREEMENT OF OCTOBER 31, 1%85

UNITED TRANSPORTATICN UNION
g AND
NATIONAL CARRIERS' CONFERENCE COMMITTEE

QUESTION AT ISSUE:

ARTICLE V — FINAL TERMINAL DELAY, FREIGHT SERVICE:
w2, At what point does computation of final terminal
delay begin for crews who do not dispose of their trains
on a yard track in the final terminal, e.g., on a main
line or running track?"

FEINDINGS:

Article Vv, Final Terminal Delay, Freight Service, of the October
31, 1985 National Mediation Agreement does not address the point
at which final terminal delay is to be computed for crews who do
not dispose of their trains on a yard track in the final
terminal, e.g., on a main line or running track.

However, it is clear based upon the argquments presented to this
Board that it was the intent of the parties to make the yarding
of trains on a main line or running track subject to final ter-
minal delay payments as specified in Article Vv of the October 31,
1985 National Mediation Agreement.

The Carriers! conference Committee maintains that it was intended
that the computation of final terminal delay would commence at
the location and time a train stops on the main line or running
track. The Organization, on the other hand, principally argues
that final terminal delay should commence at the time the engine
of the train reaches the entrance to the terminal.

Article V of the Octeber 31, 1985 National Mediation Agreement,
as previously recognized in determination of an earlier guestion
at issue involving final terminal delay, is patterned after a
like rule in the August 11, 1948 National Agreement. The rule in
the 1948 National Agreement has been apparently interpreted and
applied on various properties as having trains yarded on a main
line or running track subject to final terminal delay payments,
albeit at diverse points on individual carriers.

Therefore, in here making a determination on the Question at
Issue, we shall recognize the principle that a practical con-
struction of a rule may be established by a well defined practice
and find that it was the intent of the parties to have trains
yarded on a main line or running track be subject to Article V of
the October 31, 1985 National Mediation Agreement.



Tn the light of the above determinations, and in keeping with a
consistent interpretation and applicatioen of Article V of the Oc-
tober 31, 1985 National Mediation Agreement, it will be held that
computation for final terminal delay begin to accrue when the en-
gine reaches the entrance track switch connection to the last
train yard bhefore the location at which the train is designated
to stop on a main line or running track.

AW, H

The Question at Issue is disposed of as set forth in the above
Findings.

Réchard R. Késher, Arbitrator Robert E. Peterson, Arbitrator

Washingten, DC
March 20, 1987



JOINT INTERPRETATION COMMITTEE
ARTICLE XVI
NATIONAL MEDIATION AGREEMENT OF QCTOBER 31, 1985

UNITED TRANSPORTATION UNION
AND
NATIONAL CARRIERS' CONFERENCE COMMITTEE

QUESTION AT ISSUE:

ARTICLE V - FINAL TERMINAL DELAY, FREIGHT SERVICE:
"3. Does this rule supersede pre-existing rules govern-
ing the payment of final terminal delay:

(a) in existing interdivisicnal service;

(b) in interdivisional service established under Article
IX?®

FINDINGS:

Nothing contained in Article Vv = Final Terminal Delay, Freight
Service, of the October 31, 1985 National Mediation Agreement
suggests that such Article would not have application t¢ either
existing or newly established interdivisional service in the same
manner and to the same extent as would apply tc all other through
freight service.

We are not persuaded, as urged by the Organization, that because
it was stipulated in Section 5 of Article IX, Interdivisional
Service, that interdivisional service in effect on the date of
the Agreement (October 31, 1985) was not affected by Article IX,
that the meaning and intent of this particular provision extends
to application of Article V.

Essentially, it appears that the intent of Section 5 of Article
IX was as stated by the Carriers to the Study Commission in its
Explanation of Carriers' Proposal, which read:

"The proposed rules would leave the present inter-
divisional service rules intact as to notice
requirements, enmployee protection, ete. All that they
[the proposed rule changes] would do is to bring inter-
divisional service into line with the rest of recad serv-
ice as regards pay and work rules. This would make in-
terdivisional service cost-neutral and thus encourage
realization of the operating efficiencies and service
improvements that such service can provide." (p. 17)

Further, while Section 5, Exceptions, of Article v of the October
31, 1985 Agreement sets forth certain services to be exempt from
such Article Vv, it fails to mentien interdivisional service as
one of those exceptions. In its entirety, Section 5, reads as

1



follows:

"This Article [V - Final Terminal Delay, Freight
Service] shall neot apply te pusher, helper, mine run,
shifter, roustabout, transfer, belt line, work, wreck,
construction, road switcher or district run service.
This Article shall not apply to circus train service
where special rates or allowances are paild for such
service."

AWARD:

The Question at I¥ssue 1s answered in the affirmative.

R%chars R. KAsgar, Arbitrator Robert E. Peterson, Arbitrator

Washington, DC
March 20, 1987



JOINT INTERPRETATION COCMMITTEE
ARTICLE XVI
NATIONAL MEDIATION AGREEMENT OF OCTCOBER 31, 1985

UNITED TRANSPORTATION UNION
AND
NATIONAL CARRIERS' CONFERENCE COMMITTEE

QUESTION AT ISSUE:

ARTICLE ¥V - FINAL TERMINAL DELAY, FREIGHT SERVICE:
";. At what point does computation of final terminal
delay begin for crews who deliver their over-the-road
train to a connecting carrier in pursuance of the 'solid
train' provisions of Article VII of the January 27, 1972
National Agreement?"

FINDINGS:

There is nothing to suggest from the language of Article Vv, Final
Terminal Delay, Freight Service, of the October 31, 1985 National
Mediation Agreement that the parties intended to leave the gques-
tion of where computation of final terminal delay would commence
with respect to the delivery of solid over-the-road trains to a
connecting carrier as unconsidered, unresolved, or subject to
some other agreement.

In arriving at such a conclusion it is reccgnized that Section 5,
Exceptions, of Article V makes no mention of interchange service
in providing for certain enumerated services to be exempt from
such Article V. Section 5, in its entirety, reads:

"This Article [V - Final Terminal Delay, Freight
Service] shall not apply to pusher, helper, mine run,
shifter, roustabout, transfer, belt line, work, wreck,
construction, road switcher or district run service.
This Article shall not apply to circus train service
where special rates or allowances are paid for such
service."

In this same regard, it is likewise significant that Article VII,
Interchange, of the January 27, 1972 National Agreement gives no
speclial recognition to the location or establishment of the point
at which final terminal delay was to begin to accrue for crews
delivering solid over-the-rcad through freight trains to a con-
necting carrier. Moreover, as indicated by the following
agreed-upon Question and Answer, it is evident that Article VII
of the January 27, 1372 Agreement was not intended to be the con-
tractual vehicle by which such point was established:

"Q-7: Does Article VII contemplate the elimination or
modification of initial and final terminal delay rules?



A-7: No."

Since the purpose of Article V of the Cctober 31, 1985 Agreement
was to remove restrictiens contained in any existing rules or
recognized practices so as to establish a uniform national rule,
it must be concluded that the point for computation of final ter-
minal delay for crews who deliver and yard their train in a for-
eign railroad in pursuance of the "solid train® provisions of Ar-
ticle VII of the January 27, 1972 National Agreement is as set
forth in Section 1 of Article V of the October 31, 1985 National
Mediation Agreement, i. e., the switch used in entering the final
yard where the train is to be left of yarded, except in this in-
stance it would be the yard of a connecting carrier.

AWARD:

The Question at Issue is answered as set forth in the above
Findings.

Richard R. Kasher, Arbitrator Robert E. Peterson, Arbitrator

Washington, DC
March 20, 1987



JOINT INTERPRETATION COMMITTEE
ARTICLE XVI
NATIONAL MEDIATION AGREEMENT OF OCTOBER 31, 1985

UNITED TRANSPORTATION UNION
AND
NATIONAL CARRIERS' CONFERENCE COMMITTEE

QUESTIONS AT ISSUE:
ARTICLE VI — DEADHEADING;

"pPoes this new rule apply to deadheading in connecticn
with:

(a) existing interdivisional runs?

(b) new interdivisional runs established under
Article IX?"

FINDINGS:

There is nothing contained in Article VI, Deadheading, of the Oc-
tober 31, 1985 National Mediation Agreement to suggest that such
Article would not have application to either existing inter-
divisional service or new interdivisional runs estabklished under
Article IX, Interdivisional Service, to the same extent that such
Article VI would ke applicable to all other thr